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330) refers to both those regional per-
mits issued by district or division engi-
neers on a regional basis and to nation-
wide permits which are issued by the
Chief of Engineers through publication
in the FEDERAL REGISTER and are ap-
plicable throughout the nation. The
nationwide permits are found in 33 CFR
part 330. If an activity is covered by a
general permit, an application for a DA
permit does not have to be made. In
such cases, a person must only comply
with the conditions contained in the
general permit to satisfy requirements
of law for a DA permit. In certain cases
pre-notification may be required before
initiating construction. (See 33 CFR
330.7)

(d) General instructions. General poli-
cies for evaluating permit applications
are found in this part. Special policies
that relate to particular activities are
found in parts 321 through 324. The pro-
cedures for processing individual per-
mits and general permits are contained
in 33 CFR part 325. The terms ‘‘navi-
gable waters of the United States’ and
“waters of the United States’ are used
frequently throughout these regula-
tions, and it is important from the out-
set that the reader understand the dif-
ference between the two. ‘‘Navigable
waters of the United States’ are de-
fined in 33 CFR part 329. These are
waters that are navigable in the tradi-
tional sense where permits are required
for certain work or structures pursuant
to Sections 9 and 10 of the Rivers and
Harbors Act of 1899. “Waters of the
United States’ are defined in 33 CFR
part 328. These waters include more
than navigable waters of the United
States and are the waters where per-
mits are required for the discharge of
dredged or fill material pursuant to
section 404 of the Clean Water Act.

[61 FR 41220, Nov. 13, 1986, as amended at 64
FR 11714, Mar. 9, 1999; 65 FR 16492, Mar. 28,
2000]

§320.2 Authorities to issue permits.

(a) Section 9 of the Rivers and Har-
bors Act, approved March 3, 1899 (33
U.S.C. 401) (hereinafter referred to as
section 9), prohibits the construction of
any dam or dike across any navigable
water of the United States in the ab-
sence of Congressional consent and ap-
proval of the plans by the Chief of En-
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gineers and the Secretary of the Army.
Where the navigable portions of the
waterbody lie wholly within the limits
of a single state, the structure may be
built under authority of the legislature
of that state if the location and plans
or any modification thereof are ap-
proved by the Chief of Engineers and
by the Secretary of the Army. The in-
strument of authorization is des-
ignated a permit (See 33 CFR part 321.)
Section 9 also pertains to bridges and
causeways but the authority of the
Secretary of the Army and Chief of En-
gineers with respect to bridges and
causeways was transferred to the Sec-
retary of Transportation under the De-
partment of Transportation Act of Oc-
tober 15, 1966 (49 U.S.C. 11565g(6)(A)). A
DA permit pursuant to section 404 of
the Clean Water Act is required for the
discharge of dredged or fill material
into waters of the United States associ-
ated with bridges and causeways. (See
33 CFR part 323.)

(b) Section 10 of the Rivers and Har-
bors Act approved March 3, 1899, (33
U.S.C. 403) (hereinafter referred to as
section 10), prohibits the unauthorized
obstruction or alteration of any navi-
gable water of the United States. The
construction of any structure in or
over any navigable water of the United
States, the excavating from or depos-
iting of material in such waters, or the
accomplishment of any other work af-
fecting the course, location, condition,
or capacity of such waters is unlawful
unless the work has been recommended
by the Chief of Engineers and author-
ized by the Secretary of the Army. The
instrument of authorization is des-
ignated a permit. The authority of the
Secretary of the Army to prevent ob-
structions to navigation in navigable
waters of the United States was ex-
tended to artificial islands, installa-
tions, and other devices located on the
seabed, to the seaward limit of the
outer continental shelf, by section 4(f)
of the Outer Continental Shelf Lands
Act of 1953 as amended (43 U.S.C.
1333(e)). (See 33 CFR part 322.)

(c) Section 11 of the Rivers and Har-
bors Act approved March 3, 1899, (33
U.S.C. 404), authorizes the Secretary of
the Army to establish harbor lines
channelward of which no piers,
wharves, bulkheads, or other works
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may be extended or deposits made
without approval of the Secretary of
the Army. Effective May 27, 1970, per-
mits for work shoreward of those lines
must be obtained in accordance with
section 10 and, if applicable, section 404
of the Clean Water Act (see §320.4(0) of
this part).

(d) Section 13 of the Rivers and Har-
bors Act approved March 3, 1899, (33
U.S.C. 407), provides that the Secretary
of the Army, whenever the Chief of En-
gineers determines that anchorage and
navigation will not be injured thereby,
may permit the discharge of refuse into
navigable waters. In the absence of a
permit, such discharge of refuse is pro-
hibited. While the prohibition of this
section, known as the Refuse Act, is
still in effect, the permit authority of
the Secretary of the Army has been su-
perseded by the permit authority pro-
vided the Administrator, Environ-
mental Protection Agency (EPA), and
the states under sections 402 and 405 of
the Clean Water Act, (33 U.S.C. 1342
and 1345). (See 40 CFR parts 124 and
125.)

(e) Section 14 of the Rivers and Har-
bors Act approved March 3, 1899, (33
U.S.C. 408), provides that the Secretary
of the Army, on the recommendation of
the Chief of Engineers, may grant per-
mission for the temporary occupation
or use of any sea wall, bulkhead, jetty,
dike, levee, wharf, pier, or other work
built by the United States. This per-
mission will be granted by an appro-
priate real estate instrument in ac-
cordance with existing real estate reg-
ulations.

(f) Section 404 of the Clean Water Act
(33 U.S.C. 1344) (hereinafter referred to
as section 404) authorizes the Secretary
of the Army, acting through the Chief
of Engineers, to issue permits, after no-
tice and opportunity for public hear-
ing, for the discharge of dredged or fill
material into the waters of the United
States at specified disposal sites. (See
33 CFR part 323.) The selection and use
of disposal sites will be in accordance
with guidelines developed by the Ad-
ministrator of EPA in conjunction
with the Secretary of the Army and
published in 40 CFR part 230. If these
guidelines prohibit the selection or use
of a disposal site, the Chief of Engi-
neers shall consider the economic im-

§320.3

pact on navigation and anchorage of
such a prohibition in reaching his deci-
sion. Furthermore, the Administrator
can deny, prohibit, restrict or with-
draw the use of any defined area as a
disposal site whenever he determines,
after notice and opportunity for public
hearing and after consultation with the
Secretary of the Army, that the dis-
charge of such materials into such
areas will have an unacceptable ad-
verse effect on municipal water sup-
plies, shellfish beds and fishery areas,
wildlife, or recreational areas. (See 40
CFR part 230).

(g) Section 103 of the Marine Protec-
tion, Research and Sanctuaries Act of
1972, as amended (33 U.S.C. 1413) (here-
inafter referred to as section 103), au-
thorizes the Secretary of the Army,
acting through the Chief of Engineers,
to issue permits, after notice and op-
portunity for public hearing, for the
transportation of dredged material for
the purpose of disposal in the ocean
where it is determined that the dis-
posal will not unreasonably degrade or
endanger human health, welfare, or
amenities, or the marine environment,
ecological systems, or economic
potentialities. The selection of disposal
sites will be in accordance with cri-
teria developed by the Administrator
of the EPA in consultation with the
Secretary of the Army and published in
40 CFR parts 220 through 229. However,
similar to the EPA Administrator’s
limiting authority cited in paragraph
(f) of this section, the Administrator
can prevent the issuance of a permit
under this authority if he finds that
the disposal of the material will result
in an unacceptable adverse impact on
municipal water supplies, shellfish
beds, wildlife, fisheries, or recreational
areas. (See 33 CFR part 324).

§320.3 Related laws.

(a) Section 401 of the Clean Water
Act (33 U.S.C. 1341) requires any appli-
cant for a federal license or permit to
conduct any activity that may result
in a discharge of a pollutant into
waters of the United States to obtain a
certification from the State in which
the discharge originates or would origi-
nate, or, if appropriate, from the inter-
state water pollution control agency
having jurisdiction over the affected
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